
 

   

 
 

 
 
Costs Information 1  – Bringing or defending claims for unfair or wrongful 
dismissal in the Employment Tribunal   
 
We wish to be as clear as reasonably possible regarding the range in potential costs that you may incur 
if you instruct ebl miller rosenfalck to represent you in bringing, or defending, a claim in the Employment 
Tribunal for unfair dismissal2 or wrongful dismissal in the Employment Tribunal in England & Wales.  
 
Alternatives to Litigation in the Employment Tribunal   
 
Litigation in the Employment Tribunal is expensive when compared to other methods of dispute 
resolution such as mediation, judicial mediation (a service offered by the Employment Tribunal service), 
conciliation (via ACAS) or direct negotiation with the employer or employee.  
 
At the start of any matter which may become contentious (meaning that the parties may wish to litigate 
their position) we advise on the various options by which you can seek to resolve the matter.  
 
Methods of funding Employment Tribunal litigation  
 
It is imperative that before embarking on any litigation you consider how you might be able to fund your 
case. There are several sources of funding and we set out some below for you to consider.  
 
Employees: If you are an employee claimant you should check to see if you have the benefit of legal 
expenses insurance (known as LEI). This type of insurance may be included in your household contents 
insurance policy, or you may have purchased it as additional cover.  
 
If you do have LEI then you should check what the policy says about how you are able to request 
funding in your case. The usual process is to notify the insurer of the situation – with as much detail 
and supporting documents as they request – to enable them to decide whether you are entitled to cover. 
Their analysis may involve considering the time from when the incident (e.g. the dismissal) occurred 
and when you notified them. They will also consider the prospects of success of your proposed claim. 
Terms of insurance policies vary, but ordinarily an insurer will not agree to provide cover unless your 
claim – or an analysis of each potential individual claim – has a prospect of success which is 51% or 
more.  
 
Employees may also be able to obtain free advice from their Trade Union (if they are a Union member), 
or from ACAS, legal support clinic, the Citizens Advice Bureau, or from a lawyer acting on a pro-bono 
basis.  
 
Employers: If you are an employer defending a claim then you should check the terms of your office 
insurance policy – or any separate policy - to establish if that includes legal expenses insurance (known 
as LEI) for defending claims in the Employment Tribunal.  
 
If you do have LEI then you should check what the policy says about how you are able to request 
funding in your case. The usual process is to notify the insurer of the situation – with as much detail 
and supporting documents as they request – to enable them to decide whether you are entitled to cover. 
Their analysis may involve considering the time from when the incident (e.g. the dismissal) occurred 
and when you notified them. They will also consider the prospects of success of your proposed defence 
to a claim. Terms of insurance policies vary, but ordinarily an insurer will not agree to provide cover 
unless your defence to a claim – or an analysis of each potential individual defence to a claim – has a 
prospect of success which is 51% or more.  
 
If your insurer does agree to cover the legal fees of your claim they may – initially – insist that you use 
their panel solicitors. You – as the policy holder – have the right to instruct whichever law firm you wish 
to represent your business, and if you feel strongly that you would like to instruct another firm – such 

                                                             

1 Provided in compliance with the Solicitors Regulation Authority’s (SRA) Transparency Rules.  
2 For the purposes of this note we are referring to actions for ordinary unfair dismissal (not automatically unfair dismissal).  
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as ebl miller rosenfalck – then you should inform your insurer. We can then review the terms that your 
insurer suggests, and discuss this further with you.  
 
How we explain our fees to our clients  
 
We provide all clients with a letter of engagement together with our terms and conditions, in which we 
identify the specific details of your proposed claim/defence of claim of ordinary unfair dismissal or 
wrongful dismissal. We also set out the initial monies on account which we will require before we 
commence work on your matter.  
 
We provide you with details of the likely costs in stages based on the likely number of hours which may 
be required. Rarely is it the case that two litigious matter are alike – both in terms of facts, background 
and legal arguments. The more information you give us at the outset, the more accurate our indication 
of costs will be.  
 
For a claim of ordinary unfair dismissal or wrongful dismissal by an employee we will wish to 
ascertain the following preliminary information  
 

 Background – including details of the employees role and details about the business of the 
employer 

 Details of the employee’s length of service – to establish if the employee had the necessary 
two year’s continuous service in order to bring a claim for ordinary unfair dismissal 

 Details of the method of dismissal – to establish if a correct procedure was carried out 

 A copy of the contract of employment of the employee and the staff handbook – to review 
contractual entitlements, and provisions for the manner of dismissal  

 The date of dismissal – to establish if you the employee is within the statutory deadline to bring 
a claim 

 Details of what monies were paid to the employee on termination of employment – to establish 
if the employee has a claim for wrongful dismissal – or another claim (not included in this note) 
for an unlawful deduction from wages claim 

 Correspondence – We would need to consider all the relevant correspondence between the 
employee and the employer  

 We would also need to discuss the likelihood of the employee securing another paid role 
elsewhere. This is important as compensation is calculated on the basis of losses, and the 
employee’s loss (and thus the value of any potential claim) may be low if they have already 
secured another role.  

 
Stages in a wrongful dismissal or ordinary unfair dismissal claim  
 
The precise stages involved in a wrongful dismissal or ordinary unfair dismissal claim vary according 
to the circumstances. However, we set out below a summary of the key stages of a claim.  
 

 Taking your initial instructions, reviewing the papers and advising you on merits and likely 
compensation (this is likely to be revisited throughout the matter and subject to change) 

 Entering into pre-claim conciliation with ACAS where this is mandatory to explore whether a 
settlement can be reached; 

 Preparing claim (known as an ET1) or response (known as an ET3)  

 Reviewing and advising on claim or response from other party 

 Exploring settlement and negotiating settlement throughout the process 

 preparing or considering a schedule of loss 

 Preparing for (and attending) a Preliminary Hearing 

 Exchanging documents with the other party and agreeing a bundle of documents 

 Taking witness statements, drafting statements and agreeing their content with witnesses 

 preparing bundle of documents 

 Reviewing and advising on the other party's witness statements 

 agreeing a list of issues, a chronology and/or cast list 

 Preparation and attendance at Final Hearing, including instructions to Counsel 
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The stages set out above are an indication and if some of stages above are not required, the fee will 
be reduced. You may wish to handle the claim yourself and only have our advice in relation to some 
of the stages. This can also be arranged on your individual needs. 
 
How long will the claim in the Employment Tribunal take to resolve?  
 
How long it will take depends on a variety of factors, including the availability of the Employment 
Tribunal to hear your case. The Tribunal service is currently experiencing a backlog of cases relating 
to the previous regime where parties had to pay fees at certain stages of the tribunal process. That 
costs regime has changed (but is under review by the Government) and has resulted in lots of cases 
which are still in the system. For a straightforward case of ordinary unfair dismissal and or wrongful 
dismissal the process might take 6-10 months, but it could be considerably longer.  
 
It can be quicker or slower, depending on the position taken by the other party. For example, if you are 
a claimant bringing a claim and you are provided with 25 boxes of disclosure documents then you could 
make an application to the Tribunal for additional time to consider the documents to be able to prepare 
for the hearing. If you are an employee or employer bringing or defending a claim and you have been 
advised that the other party may not have reasonable prospects of success then you can make an 
additional application to the Tribunal – in an effort to try to strike out aspect of their claim or defence.  
 
There are some stages in the procedure where you feel confident enough to carry that part without the 
input of lawyers. That could include, for example, preparing witness statements of reviewing disclosure 
documents. Whilst it can create some difficulties in defining the scope of a retainer with any client if this 
does occur, we are always keen to engage in dialogue with our clients to find the best solution for you.  
 
Hourly rates  
 
Our legal fees will vary according to the complexity of the case and the hourly charge out rate of the 
member of the employment team dealing with your case. If we agree to base our legal fee on the hourly 
rate of the member of the team handling your matter, our legal fee will reflect the time it takes for the 
relevant person to complete all stages of the matter. The hourly rate will vary depending on the seniority 
of the team member and any additional requirement for supervision time by a more senior fee earner 
(if relevant).  
 
For example, if the hourly rate applied for one of our partners is £460 and the work for a specific stage 
– such as preparing first drafts of witness statements - takes 10 hours the legal fee for that stage will 
be £4,600 (excluding VAT).   
 
And in addition, the following disbursements: 
 

 VAT payable  

 Counsel’s fees – plus VAT on those costs 

 Travel costs – for example travel to and from the Employment Tribunal and any preparatory 
meetings, or conferences with Counsel at your office or at barrister’s chambers  

 Photocopying (preparing bundles)  
 
Attendance at a Tribunal Hearing is calculated on the basis of hourly rates of the team member. 
Therefore, there would be a cost of £3,680 per day (excluding VAT), based on one partner attending 
the hearing for an 8-hour day.  
 
Generally, we would allow 2-3 days for a basic ordinary unfair dismissal and wrongful dismissal claim 
depending on the complexity of your case. If matters are more complex (for some of the examples set 
out above), or there are likely to be a high amount of witnesses to give evidence during that period – 
and the subsequent costs – would be higher.  
 
Our likely costs3 for bringing or defending claims for ordinary unfair dismissal or wrongful 
dismissal only (not including any other aspects of a claim)  
 

                                                             

3 The fees listed in this document are correct as at 16 May 2019. Our fees are reviewed each year.  
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 Simple case (where a junior member of the employment team has day to day conduct of the 
case, with some supervision from a partner): £25,500-£35,000 (excluding VAT) 

 Medium complexity case (where a mid-level member of the employment team has day to day 
conduct of the case, with some additional support from junior members of the team, and with 
some supervision from a partner): £35,000-£55,000 (excluding VAT) 

 High complexity case: (where a partner of the employment team has day to day conduct of 
the case, and which will require support from a mid-level member of the employment team; with 
some additional support from junior members of the team): £55,000 - £180,000 (excluding VAT) 

 
Factors that could make a case more complex: 
 

 If it is necessary to make or defend applications to amend claims or to provide further 
information about an existing claim, or if there is a strike out application  

 Defending claims that are brought by litigants in person 

 Where there are more than one Claimant who is bringing a claim against the employer 

 Where there is more than one defendant 

 Where an individual or corporation is based overseas  

 Where more than one person is giving instructions, or liaising with us  

 Making or defending a costs application 

 Complex preliminary issues such as whether the claimant is disabled (if this is not agreed by 
the parties) 

 The number of witnesses and documents 

 If it is an automatic unfair dismissal claim e.g. if you are dismissed after blowing the whistle on 
your employer 

 Allegations of discrimination which are linked to the dismissal 

 If expert witnesses are involved – such as medical experts giving evidence on whether a person 
has a disability; or a handwriting expert.  

 If another HR investigation is involved 

 If there are related proceedings – such as proceedings by a regulator, or third party, such as 
the Information Commissioners Office; or on going civil or criminal proceedings or investigation.  

 
Disbursements 
 
Disbursements are costs related to your matter that are payable to third parties. We handle the payment 
of the disbursements on your behalf (after you have provided us with monies on account for those 
disbursements prior to them being paid) to ensure a smoother process. 
 
It is usual for Counsel’s clerk (the individual at the barrister’s chambers who organises their diaries and 
agrees the level of fees) to agree that a retainer fee be incurred in advance of the tribunal hearing, so 
that they are paid a fee even if the matter settles before the hearing takes place.  
 
Once the preparatory work has been completed then it is usual that the barrister’s clerk will seek to 
agree a “refresher fee” for each day of the Tribunal Hearing. Counsel's fees are estimated between 
£850 to £2,500 per day (depending on experience of the barrister – it will be considerably more if a 
Queen’s Silk (QC) was instructed to represent you or your business - for attending a Tribunal Hearing. 
 
These fees vary from matter to matter and can on occasion be significantly more than the ranges given 
above.  We can give you an accurate figure once we have sight of your specific documents and we 
have discussed the full background with you.  
 
Our legal fee assumes that:  
 
a. This is a standard matter and that no unforeseen matters arise including for example (but not 

limited to) the matters referred to above, and/or the preparation of additional documents 
ancillary to the main litigation 

b. the litigation is concluded in a timely manner and no unforeseen complication arise 
c. all parties to the transaction are co-operative and there is no unreasonable delay from third 

parties providing documentation 
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Grand Total estimate 
 
By adding the following you will get a good idea of the grand total of the funds that you will need in order 
to bring or defend a claim for ordinary unfair dismissal or wrongful dismissal.  
 
- Legal fees 
- Disbursements 
- VAT 
 
Employment Tribunal statistics 
 
The Tribunal service publish overview data each quarter on the amount of claims that are disposed of 
by the tribunal service or with the help of ACAS. That data may be of interest to potential litigants.   
 
Those statistics show that in the period from October to December 2017, 31% of jurisdictional 
complaints disposed were Acas conciliated settlements, 21% were dismissed upon withdrawal, 12% 
were withdrawn, and 8% were successful at hearing. The statistics show that the most common 
jurisdictional complaint disposed of was ‘Unauthorised deductions from wages claims, which are not 
part of the scope of this note. It is worth pointing out that of the claims that have been withdrawn those 
matters may have been withdrawn after individual negotiation discussions.  
 
Types of Employment Tribunal claims that the ebl miller rosenfalck employment team advise 
upon 
 
The scope of this note is limited to cases of ordinary unfair dismissal and wrongful dismissa l. It 
is very rare that one would have a claim for just ordinary unfair dismissal and or wrongful dismissal. 
Tribunal claims often include other aspects such discrimination/whistleblowing; unlawful deductions 
from wages; holiday pay, for example. 
 
Often the cases that we at ebl miller rosenfalck are instructed on high value discrimination and/or 
whistleblowing cases (which are often complex and require several members of the team to work on 
the matter – which increases the time and costs involved), cross border litigation, or matters of critical 
importance to a company, or a matter which is likely to set an important legal precedent. Further details 
of the experience of our team can be found in the employment section of our website and the individual 
LinkedIn profiles of our team members. Our website, and the personal LinkedIn profiles of our team, 
also include  client testimonials and recommendations.  
 
There are also other related matters – which might not be the focus of the litigation itself – such a 
dealing with a request for data under the Data Protection Act 2018, or UK GDPR. It is possible that 
there may also be parallel litigation in other jurisdictions such as the County or High Court – as there 
are limits on the amount of compensation that can be claimed in the Employment Tribunal. If you do 
require assistance, for example, with bringing or defending a claim for injunctive relief in the High Court 
then we can also assist you with this, in conjunction with our dispute resolution team.  
 
We look forward to working with you.  
 
For further information and advice please contact:  
 
Philip Henson 
Partner 
 
T +44 (0)20 7553 6006 
E   philip.henson@ebl-mr.com  
I   millerrosenfalck.com  
 
The material contained in this guide is provided for general purposes only and does not constitute legal 
or other professional advice. and is not an estimate of costs, it is indicative of likely costs. Appropriate 
legal advice should be sought for specific circumstances and before action is taken. 
 
© Miller Rosenfalck LLP, February 2021  
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